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DIVORCE LAWS. 



Divorce has lately been made the subject of discussion and 
agitation by various social and religious organizations, and many 
persons are deploring the alleged "Laxity of Divorce Laws." 
As usual, the troubles growing, out of this matter are assumed 
to be due to defective laws rather than to the abuse of or im- 
proper administration 01 good laws. The fact is that the diffi- 
culties which have arisen have been chiefly due to the abuse of 
or maladministration of the laws covering the marriage relation 
and divorces. 

There is, however, one particular matter in which the method 
prescribed for procedure under the divorce laws is defective. 
It is generally recognized that there are three parties to every 
divorce proceeding, viz. : the two parties to the marriage rela- 
tion and the public or state. In most states the public end of 
the case is left to the anomalous representation by the court in- 
stead of making provision for the county or public attorney to 
regularly represent the interest of the public or state. In a few 
of the states such provision exists. In most of the states, and 
even in those having such provision, the net result in some 
particular cases has often been far from satisfactory. 

There is quite a persistent agitation and demand for more 
legislation on the subject of divorce, and for the making of di- 
vorce laws and procedure more stringent. And there are those 
who advocate federal divorces, as a way out of the difficulties, 
the utter fallacy of which will presently be shown. Many of 
those who clamor for legislative action are almost entirely ig- 
norant of existing laws on this subject. 

The Presbyterian General Assembly, which was in session in 
Denver in May, 1909, it seems had a special committee on mar- 
riage and divorce, and this committee in its report, among 
other things, says: "The census tells a story (concerning the 
number of divorces) that surprises the people and shames a 
Christian nation." * * * "Although it is a fact to be de- 
plored that this scandal and sin and sorrow resulting from the 
laxity of law that makes divorce and speedy remarriage possible, 
show sad and shameful continuance, and that the efforts to re- 
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sist and lessen evils that threaten the permanence and purity of 
the family life, the stability of the state, and the life and power 
of the church seem unavailing, yet the united efforts of the 
churches, of national and state officials and organizations of the 
bar association of the United States, and conspicuously the faith- 
ful and persistent work of the national divorce congress, which in- 
vited the representatives of the inter-church conference to confer 
with it, encourage us to believe that the movement has made great 
progress and hope that reforms will be accomplished which will 
in time wipe out much of the dishonor and disgrace that makes 
Christian America conspicuous in permitting a laxity that makes 
our record one of shame." Assuming that those who submitted 
the foregoing and similar reports have grounds for making the 
sweeping assertions and reason to deplore the shameful condi- 
tions, the reform expected cannot be attained through the enact- 
ment of more statutory restrictions. That there is a marked in- 
crease in the number of divorces, and that there has been some 
laxity in the granting of them cannot be disputed, for statistics 
amply show this. But statistics do not, and indeed could not 
show the real reason for such conditions. But those who at- 
tribute this all to laxity in the law itself are wholly in error. It 
is not so much to be desired to lessen the number of divorces as 
it is to guard against improper and unjust divorces being granted. 
It seems these people are confusing the deplorable condition really 
existing, for which the laws are not responsible, with the pro- 
visions of the law for the relief of such conditions — the improper 
conduct of parties in cases, with the laws of which they seek to 
avail themselves. The conditions necessarily existed before law 
or statute could become operative, and they would be no less de- 
plorable if there were no statute on the subject. 

The grounds given by statute for divorce vary somewhat in the 
different states. Adultery, desertion, gross neglect of duty, neg- 
lect and failure to support are grounds for divorce in all states. 
Some have, in addition, extreme cruelty, habitual intoxication or 
drunkenness (in some this is "habitual intemperance," and in- 
cludes the use of drinks or drugs other than alcoholic, in North 
Dakota, for instance), incurable insanity, and conviction and im- 
prisonment for graver crimes — felonies or infamous crimes. In 



430 15 VIRGINIA LAW REGISTER. [Oct., 

others, among the causes for divorce are specified the usual 
grounds for annulment — such as, when either of the parties had 
a former husband or wife living at the time of the marriage — 
when the wife at the time of the marriage was pregnant by an- 
other than her husband — fraudulent contract, and impotency. 
Discretionary divorces have been abolished in all but one of the 
states — 'Washington. The procedure provided for obtaining ju- 
risdiction of the parties and the status conforms in the main to 
that in the case of other civil matters, with similar necessities, 
for jurisdiction of the parties and the res. Decrees by default, 
or pro confesso, are provided against, and in most states there is 
required to be corroborating evidence from persons other than 
the interested parties. Connivance and collusion always preclude 
the decree. It will scarcely be claimed that any of these grounds 
for divorce -should be abolished, or that the procedure should be 
more difficult or stringent. That divorces have been granted in 
cases where they ought not to have been is freely conceded, but 
this was due, not to the law, but to falsehood of the parties or the 
fault or misfeasance of those charged with the application and en- 
forcement of the law. 

The marriage relation is regarded as a distinct thing. It can- 
not be created without the mutual consent and co-operation of 
the man and the woman, and the sanction of the state, and when 
so created it cannot be dissolved except on statutory grounds and 
with notice to each of the parties interested. The divorce or dis- 
solution action acts more upon the relation or status than it does 
upon the personal rights of the husband or wife. In legal contem- 
plation the husband, as the provider for the family has the right 
to choose the domicil or place of residence for the family, and it 
is the duty of the wife to submit to his choice. Hence it is pre- 
sumed that the domicil of the husband is the domicil of the wife, 
and so of the situs of the marriage relation or status. If in a 
given case the husband should wrongfully absent himself from 
the marriage domicil, he does not take with him this marriage 
status, and the state to which he removes for any purpose incon- 
sistent with the marriage duty or the provisions of law, would 
not obtain jurisdiction of the marriage relation, and could not 
legally take any action affecting it. In other words, the marriage 
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relation the thing to be acted upon in a divorce case, remains with 
the innocent party. The site of the relation can be changed only 
by the married parties when acting consistently with the marriage 
duties and with law. The statutes of the different states provide 
the length of the time of residence which must elapse before the 
court can take jurisdiction of a divorce case, and even where both 
man and wife are present and before the court, neither urging 
objection as to time, the court cannot grant a decree where the 
residence has not been for the statutory time. This shows that 
the status or relation, as a separate or distinct entity is the real 
thing acted upon or proceeded against, rather than the parties. 
In most states the statute makes provision for notice or service of 
process by publication on non-resident or absent parties defendant 
in these cases, where it is made to appear that the relation or 
status has been legally brought within the jurisdiction of the 
court. Here there often is too much laxity, not in the statutes 
governing, but in the manner of their application. The notice or 
summons which is published is often not in statutory form, or the 
preliminary affidavits are often defective ; or the statutory require- 
ment that a copy of the petition or complaint be transmitted to 
the last known place of residence of the absent party is not ob- 
served, and a decree granted in spite of the irregularities, reciting, 
however, that the jurisdictional steps have been taken. This, as 
a matter of law closes the door to collateral attack, and injustice 
is done — that is, the whole case does not work out and the rec- 
ord does not express the real truth. Clearly, all this is not the 
fault of the law itself, but fault lies in its indifferent observance. 
In some of the so-called default cases the evidence, though 
meagre, is yet legally sufficient to warrant the court in granting 
the decree, and it would be an abuse and even reversible error, 
should a decree be denied. It is too often true, however, that 
the testimony adduced is false, its falsity not being readily dis- 
coverable at the time by the judge. "There is no class of cases," 
says the court, in Stilphen v. Stilphen, 58 Me. 508, "in which the 
court is so liable to be imposed upon, and a decision obtained 
contrary to the truth as exparte divorce suits. The notice is often 
imperfect, so the confession of guilt implied in the default is de- 
ceptive, and it is well known that witnesses testifying in the pres- 
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ence of one of the parties and in the absence of the other will so 
alter and magnify the faults of the absence, and suppress every- 
thing that makes against the present, that it is impossible to tell 
where the truth and real merit of the controversy lie. When 
both parties are present, each is sure to put the other in the wrong, 
and, a fortiori, is this true when one of the parties is permitted 
to testify in the absence of the other, as is now the case in divorce 
suits." In some of the divorce cases where service is by publica- 
tion, the plaintiff is not a bona fide resident of the state where the 
case is brought, which, as the law is, it is imperative that he 
should be, and so the marriage relation or status is not in fact 
within the jurisdiction of the court. It is often impossible for 
the adverse absent party to come from a distant state to enter an 
appearance and make a defense. Sometimes, too, the notice is 
published in an obscure country paper, and the absentee really 
knows nothing about it — has in fact neither knowledge nor notice 
of it. In other cases the plaintiff is himself quite likely the guilty 
party, and the allegations of desertion or other grounds- alleged 
against the defendant, are not really true. Then, in still others, 
if the real facts were made to appear, it would develop that both 
husband and wife have violated the marriage vows, and this 
would constitute such recrimination as would prevent the grant- 
ing of the decree. Then, in many cases a subsequent marriage is 
in contemplation, and often is the real motive force behind the 
case. If this appeared the court would far more closely scrutinize 
the matter, and likely no decree would be granted. In all of this, 
manifestly, the law and procedure are not at fault, for to make 
these more stringent or rigorous would only result in hampering 
the administration of justice in meritorious cases, and would not 
prevent these abuses by the parties themselves, for in last analysis 
it is all due to their false attitudes and oaths. "The rule is well set- 
tled that while a judgment or decree may sometimes be impeached 
for fraud, it can only be for a fraud extrinsic to the cause, as, 
that the judgment was collusively obtained to defraud some other 
person; and that it cannot be impeached by either of the parties 
thereto by reason of false testimony given at the time, or which 
must have been given to establish the plaintiffs' case, or even by 
perjury of one of the parties thereto. Granting that the testimony 
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shows the absence of good faith and even perjury on the part of 
the husband in the case, the decree cannot be opened for that 
reason, or for any reason which would not logically involve a 
re-examination of the entire facts upon which the decree is ob- 
tained." 1 

There being in fact three parties to every divorce proceeding, 
the husband, the wife and the public or state, if provision were 
made by statute everywhere that the county or district attorney, 
or some other officer, had the duty to represent this third party, 
the state, in every divorce case, and is such public attorney ob- 
served that duty strictly, much of the abuse incident to divorce lit- 
igation could and would be obviated. Such an official would 
rather help-than-hinder the obtaining of decrees in cases where the 
real facts entitled the party applying to relief. This would not 
change the deplorable social conditions which have become the 
subject of remark, for as already observed the cause for these is 
not in the marriage and divorce laws, but it would in a large 
measure prevent the abuse of the laws and the process of the 
courts — it might not purify the atmosphere, but would preserve 
the courts and laws from contamination by it. This idea is not 
new, for as already noticed, it is now in operation in some form 
or other in several of the states — Colorado, Georgia, Indiana, 
Kentucky, Louisiana, Michigan and Oregon, and it was formerly 
the practice in Scotland to have the procurator-fiscal look after 
the interest of the public in divorce causes, though both parties 
were likewise represented by counsel. 

Later the statute of 24 and 25 Victoria, C. 86, sec. 8, made it 
"competent to the lord advocate to enter appearance as a party 
in any action of declarator of nullity of marriage or of divorce; 
and, to lead such proof and maintain such pleas as he may con- 
sider warranted by the circumstances of the case ; and the court 
shall, whenever they consider it necessary for the proper disposal 
of any action of declarator of nullity of marriage or of divorce, 

(1) Christmas v. Russell, 5 WaH. 290; United States v. Throck- 
morton, 98 U. S. 61; Simms v. Slacum, 3 Cranch 300; Amidon v. 
Smith, 1 Wheat. 447; Smith v. Lewis, 3 Johns. 157; Marriot v. Hamp- 
ton, 7 T. R. 369; Demerit v. Lyford, 27 N. H. 541; Peck v. Wood- 
bridge 3 Day, 30; Dilling v. Murray, 6 Ind. 324; Homer v. Fish, 1 
Pick. 435; Lewis v. Rogers, 16 Pa. 18; Sidensparker v. Sidensparker, 
52 Me. 481. 
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direct that it be laid before the lord advocate, in order that he may 
determine whether he should enter appearance therein," etc. 

The present English statutes 2 provide, "that every person seek- 
ing a decree, etc. * * * shall together with the petition or 
other application for the same,- file an affidavit verifying the same, 
so far as he or she is able to do so, and stating that there is not 
any collusion or connivance between the deponent and the other 
party to the marriage." And 23 and 24 Vict., c. 144, sec. 7, that 
"where collusion is suspected the Queen's Proctor may inter- 



vene. 



"3 



The scope and effect of the laws in general on the subject under 
consideration are well expressed in the text of the American & 
English Encyclopedia of Law, (Vol. IX, p. 728 — 2nd Ed.) "The 
state is interested in the preservation of the marriage relation, 
since this relation is promotive of morality and inures to the 
perpetuation of its citizens. Any contract restraining marriage, 
or promoting divorce is contrary to public policy. The state per- 
mits the dissolution of marriage only zvhere the pur-pose of the 
relation has been defeated by grave and serious misconduct. Such 
misconduct must, on application for divorce, be established by 
competent evidence of a full and satisfactory character. A cause 
for divorce cannot be established by default, consent or admission 
of the parties, as public policy requires that the misconduct be 
established otherwise." The period of bona fide residence re- 
quired of the plaintiff before commencing an action for divorce is 
different in the different jurisdictions, in some it has been, and 
even now, is only three months. This shortness of time has often 
been criticised. In some other states the required time is two 
and even three years. Clearly justice and law are concerned 
rather ith the good faith than the length of time of residence of 
a plaintiff. The bona fides of a two years' or a two months' res- 
idence may be pretended with equal facility, although the require- 
ment of the longer period may not be so likely to abuse. The 
scrutiny should be directed to not how long, but in what faith has 

(2) 20 and 21 Vict., c. 85, sec. 41. 

(3) Drummond v. Drummond, 2 Swab. & T. 269; Gray v. Gray, 2 
Swab. & T. 263; Cox v. Cox, 2 Swab. & T. 603; Wilson v. Wilson, L. 
R. 1, P. & M. 180; Gladstone v. Gladstone, L. R. 3, P. & M. 2C0; Hud- 
son v. Hudson, 1 P. D. 65. 
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the plaintiff been in the jurisdiction where he brings his action. 
In bad faith,- neither the long nor the shorter residence will bring 
the status with him to be acted on by the court. It is difficult to 
conceive a reason for a different rule in divorce than in annulment 
cases, or, for that matter, in any other civil cases. In any case, 
where one cOmes into a jurisdiction for the sole purpose of bring- 
ing a suit, to avoid a defense, or other improper ulterior motive, 
this is an abuse of legal process, and his action, of whatever na- 
ture, cannot be maintained therein. It should be borne in mind 
that there may be instances where a party justly entitled to main- 
tain a divorce action comes into a state in all good faith, for rea- 
sons quite separate and distinct from the exigencies of the ac- 
tion, where it would be wholly improper and unjust to hamper 
him with the long residence restriction. Where the cause of ac- 
tion is complete, there is no just reason why the action should not 
be permitted to be brought at any time. The wrong that some will 
swear to a bona fide residence, when it is, in fact, in bad faith, 
can never make a right as applied to the case just supposed. 

The case of Haddock v. Haddock, 4 quite harshly jars all one's 
former conceptions of the law on this subject, and while the court 
doubtless had the laudable purpose of checking the wholesale di- 
vorce business, by the constructive service or publication route, 
it seems to have come very close to disabling the "full faith and 
credit" clause of the federal constitution. The decision is out of 
harmony with nearly everything which had theretofore been 
determined in regard to divorce cases. As is often evident in 
such cases, the dissenting opinions correctly state the law. The 
majority opinion proceeds upon the idea that a divorce action 
acts in personam only, and that where one of the parties, who hap- 
pens to remain in the state where the marriage was' solemnized, 
is served by publication, in an action for divorce brought by the 
other, who left such state, and brought the action in another 
state, that a decree rendered in such action, on such service is 
void as to the party remaining in the original state, but is valid as 
to the other party in the state where granted, and in as many more 
states as are willing to recognize its legallity as a matter of comity 
between the states. Now, if the action were a personal one, 

(4) 201 U. S. 562. 
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merely, one of the parties not having been personally subjected 
to the jurisdiction of the court, it is hard to understand how a 
decree could be regarded as amounting to anything anywhere. 
The fact that the court recognizes that the decree granted in the 
state of Connecticut is valid there, shows that it was thought that 
there was something before the Connecticut court besides the 
person of the plaintiff, for the court to act upon; that the res — 
the marriag relation or status was present also. If Haddock was 
divorced in Connecticut, he must necessarily be so everywhere, 
quite independently of the full faith and credit clause, even. If 
the Connecticut divorce was of any validity, then the bonds of 
matrimony existing between the parties must have been severed 
and dissolved, and the marriage relation determined, for it surely 
could not remain intact as to one and severed as to the other 
party to it. If once dissolved or severed, they could not by a 
sort of legal fiction re-unite. True, such a determination in a 
default case upon publication service, cannot affect rights of the 
absent party not depending upon the continuance of the marriage 
status or relation. 5 

What the majority of the court in the Haddock case doubtless 
felt, but did not, and as a matter of law, could not hold or ex- 
press, was this : That Haddock, in obtaining his decree in Con- 
necticut, practiced a fraud upon that court in claiming that his 
wife, who remained in New York, where they were married, 
was guilty of deserting him, when in fact he was himself the de- 
serter, and this idea came from Haddock's own testimony in the 
subsequent action, involving property, brought in New York. 
This the Connecticut court should have found, if proper evi- 
dence had been before it. If no such evidence in the case itself 
was given, then the judgment based upon such evidence as there 
was is not open to collacteral atrack, and the remedies are such as 
are usual in cases of fraud practiced upon the court. But in no 
event could the Connecticut court's decision be treated as partially 
valid and partially void — as valid in some localities and null in 
others. But so long as this decision, coming from the highest 
court in the land, is not overruled by that court, it should be 

(5) Rogers v. Rogers, 56 Kansas, 483; Chapman v. Chaoman, 48 
Kansas, 636; Klien v. Klien, 57 Iowa, 386; Van Arsdale v. Van Ars- 
dale, 67 Iowa, 35. 
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regarded as an exposition of the law on the subject, and divorces 
falling within its condemnation should not be granted. As a 
matter of fact, however, the decision is largely ignored in divorce 
cases in general in the country, thus bringing about a great deal 
of uncertainty with respect to the rights of the present as well 
as the future generation. 

Incidentally the Haddock case very properly disposes of the 
point of federal divorce laws, above alluded to. The court says : 
"No one denies that the states, at the time of the adoption of the 
constitution, possessed full power over the subject of marriage 
and divorces. No one, moreover, can deny that, prior to the 
adoption of the constitution, the extent to which the states would 
recognize a divorce obtained in a foreign jurisdiction depended 
upon their conceptions of duty and comity. Besides, it must be 
conceded that the constitution delegated no authority to the gov- 
ernment of the United States on the subject of marriage and di- 
vorce." 

There has been too much of legislative interference with the 
personal rights of the people already to profit by any new and 
heretofore unheard of restrictions. The social conditions exist- 
ing, which propably give rise to the agitation in question are due 
to many causes other than laxity or fault in the laws. Environ- 
ment, commercial or business conditions., improper conceptions of 
marriage relations and home-life, occupations and work of the 
people, especially that of the women of our day, education, a 
more universal tolerance of the idea of divorce, and the like, than 
heretofore existed, and many other causes might be mentioned, 
but let these be discovered and discussed by sociologists, or others 
active in such fields. Let those who deplore social abuses and un- 
satisfactory conditions, preach and teach against them. But if 
the divorce laws are to remodeled, let this be done with a full 
understanding of what the laws now really are and of the prob- 
able effect of proposed new la\Vs upon the abuses aimed at, at 
well as of the danger of their detrimental effect upon the natural 
rights of mankind. Uniformity in statutes on this subject might 
be very desirable, but more important than this it is that default 
cases be given a stricter scrutiny under existing law by the judges, 
before granting decrees, and that some person have the duty to 
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properly bring to the knowledge of the court the real facts, so far 
as ascertainable. The abuse of the divorce laws must not be at- 
tempted to be checked by taking away the rights of those who are 
in good faith seeking redress afforded by these laws. The scope 
of civil law is not to reform full-grown individuals, and make 
them more moral. Law is merely the rule of action for the people 
in the state, and actions are prosecuted for the recovery of rights 
and redress of grievances, never by way of lesson or example for 
the parties to it, or the people at large. 

Geo. W. and M. C. Freerks. 
Wichita, Kansas. — In Central Law Journal. 



